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CASE NO. 17-71353 [CONSOLIDATED WITH 17-73379]

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

NATIONAL LABOR RELATIONS BOARD,
Petitioner/Respondent,
V.

CAESARS ENTERTAINMENT D/B/A RIO ALL-SUITES
HOTEL AND CASINO,

Respondent,

and

INTERNATIONAL UNION OF PAINTERS AND ALLIED TRADES,
DISTRICT COUNCIL 15, LOCAL 159, AFL-CIO,

Intervenor.

ON APPEAL FROM NATIONAL LABOR RELATIONS BOARD
CASE NO. 362 N.L.R.B. NO. 190

OPPOSITION TO MOTION OF THE NATIONAL LABOR RELATIONS
BOARD FOR PARTIAL REMAND AND PARTIAL SUMMARY
JUDGMENT

David A. Rosenfeld, Bar No. 058163
Caren P. Sencer, Bar No. 233488
WEINBERG, ROGER & ROSENFELD
A Professional Corporation
1001 Marina Village Parkway, Suite 200
Alameda, California 94501
Telephone (510) 337-1001
Fax (510) 337-1023

Attorneys for Intervenor, INTERNATIONAL UNION OF PAINTERS AND
ALLIED TRADES, DISTRICT COUNCIL 15, LOCAL 159, AFL-CIO
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1. International Union of Painters and Allied Trades District Counsel,
15, Local 159, AFL-CIO, Intervenor in Case No. 17-71353 and Petitioner in Case
No. 17-73379, hereby opposes the National Labor Relations Board’s motion for
partial remand and partial summary enforcement.

2. The Board has already rejected a similar effort by the employer. That
motion for reconsideration was filed on December 18, 2017, and is attached as
Exhibit A to this opposition. That motion was immediately rejected by the Board
as untimely. See NLRB Executive Secretary Office Letter (Dec. 19, 2017),
attached as Exhibit B. Notably, in the letter from the Executive Secretary, the
Board took the position:

Under the clear terms of Section 10(e) of the Act, the
Board ceased to have jurisdiction over the case at that
point [when the administrative record was filed]. The
Board accordingly has no jurisdiction to entertain your
motion and therefore it will not be forwarded to the
Board for consideration.

The Board, thus, has already ruled that it has no jurisdiction, even when faced with
the same request by the employer. The effort now by the General Counsel to seek
a similar remand should be rejected. The request by the General Counsel is
directly contrary to the Board’s ruling rejecting the same motion by the employer.

3. There is no ruling or order by the Board that would support this
request for remand. Presumably, if the Board believed that remand was
appropriate, it, as the Agency, would have issued an order or ruling requesting
remand. There is no evidence that it has issued any such order or other document
confirming that it wishes this case remanded.

Here, it appears at best this is the suggestion of its counsel. The law,
however, is clear that it requires Board action, not the suggestion of the Board’s
counsel before the Board itself may take action. This Court cannot rely upon the

suggestion of counsel, absent an order by the Board itself, indicating that it wants
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this case remanded. See NLRB v Food Store Emps., Local 347, 417 U.S. 1 (1974),
and Hosp. & Serv. Emps. Union, Local 399 v. NLRB, 743 F.2d 1417, 1427 (9th
Cir. 1984).

Here, it is particularly appropriate to make this argument since the Board
composition has changed after the Board issued the Decision on which the Board
relies, Boeing Co., 365 N.L.R.B. No. 154 (Dec. 14, 2017). At the time that
Decision was reached, there were five members of the Board. The Board is now
reduced to four members, two of whom were opposed to the Board’s decision in
Boeing Co. and two of whom supported it. Thus it isn’t clear that the continuing
four member Board approved this request for remand which effectively seeks to
have the new rationale in Boeing Co. applied to this case. Absent proof that the
Board has actually issued an order seeking remand, the Court should deny the
motion.

4, This motion should be denied because the Petitioner and Intervenor
have filed a motion for reconsideration in the Boeing Co. case. As noted, the
Boeing Co. case is the basis of the General Counsel’s request that this case be
remanded. Here, the International Union of Painters, District Council 15,

Local 159 has filed a motion to intervene in the Boeing Co. case and to seek
reconsideration of that Decision. A copy of the Union’s motion is attached as
Exhibit C. So far the Board has not ruled on the motion.

5. This motion raises a number of issues. First, as it points out, the
Board in the Boeing Co. case purported to overrule the Board’s Decision in this
case without granting due process or notice to the Union to oppose that Decision.
Second, Member Emanuel was a member of the five member Board that issued the
Boeing Co. Decision. As that motion makes clear, Member Emanuel could not
participate because his former law firm, Littler Mendelson, had represented the

parent company of the employer in this case. Moreover, as the motion points out,
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Member Emanuel’s former firm, Littler Mendelsohn, was conflicted from
participating in the Boeing Co. case because it had represented the Boeing
Company. Thus, there is a conflict of interest regarding Member Emanuel’s
involvement in the Boeing Co. case, so long as it affected, as it did, this case
pending in this Court. Until the Board resolves the motion for reconsideration,
this motion in this case is premature.

6. Member Emanuel cannot be involved and must recuse himself from
consideration of any motion or other issue in this case. As noted in the
attachments to Exhibit C, his law firm represented the employer and/or its parent
companies. Thus, he is conflicted from being involved in this Decision, including
whether this case should be remanded back to the Board for reconsideration.

7. Although Boeing Co. purports to be retroactive “to all other pending
cases” (365 N.L.R.B. No. 154, slip op. at 17), that retroactivity cannot apply to this
case. Under the Board’s reading of “retroactivity,” the Boeing Co. case would be
applied to all cases no matter how old and irrespective of the procedural posture of
the case. Employers and unions under the Board’s reading® of retroactivity could
seek to have the Boeing Co. rationale applied to any case, even if it goes back to
the initial date of the Lutheran Heritage Village-Livonia, 343 N.L.R.B. 646 (2004),
standard. That rationale cannot apply in this case for the reasons argued in
Paragraph 2, above. See Exhibit A.

The Board essentially concedes that, because this case is in this Court and
the record has been filed, it has no jurisdiction over the case. It is not “pending” in
any sense before the Board. It may be pending before this Court, but it is final as
to the Board. The Board would have this Court unwind that finality and then

! This is the reading of the phrase by Board counsel and not the Board. Until the
Board clarifies its meaning, the attempt by its counsel to expand the meaning
should be rejected. Hosp. & Serv. Emps. Union, Local 399. v. NLRB, 743 F.2d
1417.
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attempt to apply its definition of retroactivity to the case later. The Board offers no
support for the notion that an administrative agency can unwind a final decision in

another case. As noted, this argument would unwind every case decided since at
least 2004, relying on Lutheran-Heritage Village Livonia, 343 N.L.R.B. 646. In

summary, then, even though Boeing Co. may be retroactive to “all pending cases,”

that does not apply to a case that is final as to the Board and over which the Board

has no jurisdiction because the record has been filed in this Court.

7. The Board found a confidentiality rule, appearing at page 2.21 of the
handbook, to be unlawful. See Decision of Board 2-3. As the Board notes, the
Board has long held that such confidentiality rules are unlawful. The Decision in
this case will not change, even based on the Boeing Co. case. The Board’s motion
to remand for reconsideration of this rule is unwarranted. The Decision in the
Boeing Co. case will not affect the outcome.

8. The remand motion is a veiled attempt to preclude the Union from
pursuing its Petition for Review. As the Board’s motion notes, the Union filed a
timely Petition for Review, which, in part, challenges the Board’s failure to find
certain contested rules unlawful. If the Court remands, the Court should remand
everything except the uncontested rule for consideration to the Board. Unless this
Court specifically remands those rules that were not found unlawful, the Board will
take the position that those rules were not remanded, and reconsideration of those
rules will not be before it. If the Court remands any part, it must remand
everything so that the Board may consider everything, not just the rules that the
Board found to be unlawful and that the General Counsel now contends may be
governed by the Boeing Co. case.

To be clear, then, any remand must encompass all aspects of the case,

except the one uncontested rule, including those rules that were not found to be
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unlawful, as well as the Union’s challenge to the extent and appropriateness of the
remedy.

9. The Board does not seek remand of the one rule that the employer
does not contest. On that issue, the Union agrees that the Board’s Order should be

enforced in full, as to that Order with the requested remedy as to that unlawful rule.
Dated: February 14, 2018 Respectfully Submitted

/s/ David A. Rosenfeld
By: David A. Rosenfeld
Caren P. Sencer
WEINBERG, ROGER & ROSENFELD
A Professional Corporation

Intervenor, INTERNATIONAL UNION
OF PAINTERS AND ALLIED TRADES,
RIIZSLTgI(C:)T COUNCIL 15, LOCAL 159,

1433091955082
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CERTIFICATE OF COMPLIANCE

Pursuant to Federal Rules of Appellate Procedure 32(g)(1), Proposed
Intervenor certifies that Intervenor’s OPPOSITION TO MOTION OF THE
NATIONAL LABOR RELATIONS BOARD FOR PARTIAL REMAND
AND PARTIAL SUMMARY JUDGMENT contains 1,416 words of
proportionately-spaced, 14 point type, and that the word processing system used
was Microsoft Word 2010.

Dated: February 14, 2018 Respectfully Submitted

/s/ David A. Rosenfeld

By: David A. Rosenfeld
Caren P. Sencer
WEINBERG, ROGER & ROSENFELD
A Professional Corporation

Intervenor, INTERNATIONAL UNION
OF PAINTERS AND ALLIED TRADES,
RIIZSLT(RligT COUNCIL 15, LOCAL 159,
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DAVID A. ROSENFELD, Bar No. 058163
WEINBERG, ROGER & ROSENFELD

A Professional Corporation

1001 Marina Village Parkway, Suite 200
Alameda, California 94501

Telephone (510) 337-1001

Fax (510) 337-1023

E-Mail: drosenfeld@unioncounsel.net

Attorneys for Proposed Intervenor , INTERNATIONAL UNION
OF PAINTERS AND ALLIED TRADES, DISTRICT COUNCIL
15, LOCAL 159, AFL-CIO

UNITED STATES OF AMERICA

NATIONAL LABOR RELATIONS BOARD

THE BOEING COMPANY No. 19-CA-090932; 19-CA-090948;
19-CA-095926

MOTION TO INTERVENE OF THE

and INTERNATIONAL UNION OF
PAINTERS AND ALLIED TRADES,
SOCIETY OF PROFESSIONAL DISTRICT COUNCIL 15, LOCAL 159,
ENGINEERING EMPLOYEES IN AFL-CIO/MOTION EOR
AEROSPACE, affiliated with RECONSIDERATION

INTERNATIONAL FEDERATION OF
PROFESSIONAL & TECHNICAL
ENGINEERS, LOCAL 2001,

International Union of Painters and Allied Trades, District Council 15, Local 159,
AFL-CIO, the Proposed Intervenor in this matter, hereby moves for an order permitting it to
intervene in this proceeding, for the purpose of seeking Reconsideration of the Board’s Decision,
which affects the Proposed Intervenor.

1. The Proposed Intervenor is the Charging Party in Case No. 28-CA-060841,
Caesars Entertainment Corp., 362 N.L.R.B. No. 190 (2015). That case is currently pending
based upon a Petition for Enforcement filed by the General Counsel in the Ninth Circuit. Itis
Case No. 17-71353. The Proposed Intervenor is an Intervenor in that case. The employer is

resisting enforcement of the Board’s Order.
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2. The Charging Party is also Petitioner in a Petition for Review filed in that Court.
That case is Case No. 17-73379. Those cases have been consolidated by the Court, and the
employer’s opening brief has been filed in the consolidated cases.

3. The Board’s Decision in this case, Boeing Co., 365 N.L.R.B. No. 154 (2017),
potentially affects the outcome of those Petitions for Review and the Board’s Order in Caesars
Entertainment Corp. In particular, in this case, the majority, consisting of Chairman Miscimarra
(now departed) and Members Kaplan and Emanuel, specifically overruled the Board’s Decision
in Caesars Entertainment Corp. The Board also incorrectly adopted a finding that was not a
finding of the Board but was a statement of then Board Member Johnson. See Boeing Co.., 365
N.L.R.B. No. 154 at p. 19 n.89.

4, This Decision and this footnote may have a material impact upon the outcome of
a prior decision of the Board in Caesars Entertainment Corp., which is now final. Caesar’s
Entertainment has already sought Reconsideration before the Board in Caesars Entertainment
Corp. Indeed, the Board doesn’t have the power to even rule on that case since it is pending in
the Ninth Circuit and the Certificate of Record has been filed. See 29 U.S.C. 8 160(e). The
Board has rejected the Motion for Reconsideration filed by Caesar’s Entertainment, relying on
Section 10(e). A copy of the Board’s Order rejecting the motion for reconsideration is attached
as Exhibit A. This letter, with its citations, makes it clear that the Board recognized that it did
not have jurisdiction under Section 10(d) to reconsider the Caesars Entertainment Corp. case
and it certainly had no right to reconsider its Caesars Entertainment Corp. decision in this case
pending before the Board. Presumably, Caesar’s Entertainment will continue to rely on that
footnote in resisting enforcement and the Charging Party’s Petition for Review.

5. The Board’s footnote and Decision were issued without due process or notice to
the Charging Party. This violates the rights of the Charging Party.

6. This Decision, issued by now departed Chairman Miscimarra with Members
Emanuel and Kaplan, has another infirmity. Member Emanuel was formerly a member of Littler

Mendelson before he took his position on the Board. His firm, in multiple cases, represented the
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Boeing Company. Attached as Exhibit B is a copy of a Lexis search showing numerous cases in
which his firm was counsel to the Boeing Company. We do not know what other services Littler
Mendelson and/or Mr. Emanuel rendered directly to the Boeing Company, but, given this record,
we assume, as the Board must, that there are many other situations or cases where Littler
Mendelson, throughout the country, rendered services to the Boeing Company. This renders Mr.
Emanuel disqualified, and he should have recused himself from deciding the Boeing Co. case
and certainly Caesars Entertainment Corp. We note that there is no reason to believe that Littler
Mendelson has discontinued representation of the Boeing Company in these cases or in other
matters. We also have no reason to doubt that Member Emanuel may have been consulted about
the cases or issues in the cases.

7. Attached as Exhibit C is a copy of a list of cases in which Littler Mendelson
represented Caesar’s Entertainment. This further proves that Member Emanuel should have
recused himself from either the Decision or any comment that may have effect on the Caesars
Entertainment Corp. case because of his firm’s past representation and/or potentially current
representation of Caesar’s Entertainment. We note that there is no reason to believe that Littler
Mendelson has ceased its representation of Caesar’s Entertainment in some of these cases or in
other matters. We also have no reason to doubt that Member Emanuel may have been consulted
about the cases or issues in the cases.

8. Attached as Exhibit D is a copy of the Motion that the Committee to Preserve the
Religious Right to Organize has filed with the Board seeking the recusal of Member Emanuel in
all cases. That Motion is incorporated by reference. The Board has not ruled on this Motion.
We understand it is pending. The Motion explains why Member Emanuel should have recused
himself from participating in this case. Now departed Chairman Miscimarra properly recused
himself from cases where his firm had been involved, Member Emmanuel should have done the
same. See, e.g., PCMC/Pac. Crane Maint. Co., 362 N.L.R.B. No. 120, p. 1 n.2 (2015)
(Chairman Miscimarra’s firm represented the Pacific Maritime Association, which was indirectly

affected even though it was not a direct party.).
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0. Member Emanuel has benefitted his firm’s clients and himself by being involved
in this case. This violates every applicable ethical standard. Moreover, the Decision was issued
without notice and in violation of the due process rights of the Proposed Intervenor.
Specifically, it violates the Administrative Procedure Act, 5 U.S.C. § 554. It violates the Board
Rules of Procedure in all respects about giving notice to parties and opportunity to appear and
present evidence. It violates the Due Process Clause of the U.S. Constitution, Amendment V.

10. The Decision furthermore violates Executive Order No. 13771, 82 Fed. Reg. 9339
(Jan. 30, 2017), which directs agencies, presumably including the NLRB, to eliminate two
regulations before implementing any new regulation. The Board’s Decision constitutes a new
regulation issued by Decision-making and the Board has not eliminated any regulations.

In summary, the Board has issued a Decision in the Boeing Co. case that affects the rights
of the Charging Party in the Caesars Entertainment Corp. case. Although we do not concede
that the footnote effectively vacates the Board Decision, it will certainly be argued by Caesar’s
Entertainment and may have that impact. The Decision was issued without due process to the
Charging Party. This Decision was furthermore issued by a majority consisting of Member
Emanuel, who should have recused himself because of his firm’s representation of the Boeing
Company and because of his firm’s representation of Caesar’s Entertainment. Finally, the rule
was issued without complying with Executive Order No. 13771.

The effort in Boeing Co. to reach out and overrule a pending case was a cynical and
desperate effort to reverse a decision by the prior Board. For these reasons, the Motion to
Intervene should be granted for the purposes of the Board vacating the entire decision in Boeing
Co.. It must be decided by a panel consisting of members of the Board who may validly
consider the issues and excluding members who should be recused. That panel may not include

Member Emanuel. The Board may not violate the rights of the Charging Party. In the
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alternative, the Board should reconsider and strike any references to Caesars Entertainment

Corp.

Dated: January 10, 2018 WEINBERG, ROGER & ROSENFELD
A Professional Corporation

/s/ David A. Rosenfeld

By: DAVID A. ROSENFELD

Attorneys for Proposed Intervenor ,
INTERNATIONAL UNION OF PAINTERS AND
ALLIED TRADES, DISTRICT COUNCIL 15,
LOCAL 159, AFL-CIO

144547\947957
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PROOF OF SERVICE

I am a citizen of the United States and resident of the State of California. 1 am employed

in the County of Alameda, State of California, in the office of a member of the bar of this Court,

at whose direction this service was made. | am over the age of eighteen years and not a party to

the within action.

On January 10, 2018, I served the following documents in the manner described below:

MOTION TO INTERVENE OF THE INTERNATIONAL UNION OF PAINTERS AND
ALLIED TRADES, DISTRICT COUNCIL 15, LOCAL 159, AFL-CIO/MOTION FOR
RECONSIDERATION

M (BY ELECTRONIC SERVICE: By electronically mailing a true and correct copy
through Weinberg, Roger & Rosenfeld’s electronic mail system from
kkempler@unioncounsel.net to the email addresses set forth below.

On the following part(ies) in this action:

Ellen M. Kelman

Thomas B. Buescher (ret.)

The Kelman Buescher Firm
600 Grant Street, Suite 450
Denver, CO 80203

Phone: 303-333-7751
ekelman@Ilaborlawdenver.com
tbuescher@laborlawdenver.com

Attorneys for Society of Professional
Engineering Employees in Aerospace, affiliated
with International Federation of Professional &
Technical Engineers, Local 2001

Irene H. Botero

Counsel for the General Counsel

National Labor Relations Board, Region 19
915 — 2nd Avenue, Room 2948

Seattle, WA 98174-1078
Irene.botero@nlrb.gov

Attorney for the National Labor Relations Board

Charles Eberhardt

Perkins Coie LLP

10885 N.E. Fourth Street, Suite 700
Belleview, WA 98004-5579
CEberhardt@perkinscoie.com

Attorneys for The Boeing Company

Ronald J. Hooks

Regional Director

National Labor Relations Board, Region 19
915 — 2nd Avenue, Room 2948

Seattle, WA 98174-1078
Ronald.hooks@nlirb.gov

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed on January 10, 2018, at Alameda, California.

/s/ Karen Kempler

Karen Kempler


mailto:ekelman@laborlawdenver.com
mailto:tbuescher@laborlawdenver.com
mailto:CEberhardt@perkinscoie.com
mailto:Irene.botero@nlrb.gov
mailto:Ronald.hooks@nlrb.gov
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CERTIFICATE OF SERVICE

I am a citizen of the United States and an employee in the County of
Alameda, State of California. |1 am over the age of eighteen years and not a party
to the within action; my business address is1001 Marina Village Parkway, Suite
200, Alameda, California 94501.

| hereby certify that on February 14, 2018, | electronically filed the
foregoing OPPOSITION TO MOTION TO EXTEND TIME FOR FILING
RESPONDENT’S OPENING BRIEF with the United States Court of Appeals,
Ninth Circuit, by using the Court’s CM/ECF system.

| certify that all participants in the case are registered CM/ECF users and
that service will be accomplished by the Notice of Electronic Filing by the Court’s
CM/ECF system.

| certify under penalty of perjury that the above is true and correct.
Executed at Alameda, California, on February 14, 2018.

/sl Karen Kempler
Karen Kempler




